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By the Commission:

On October 25, 1887, Central Illinois Public Lervice Company
(*CIPs") £filed a verified Pemnitisn with the Illineis Commerce
Commissien ("Commission®) geeking a confirmatien of its right ta
serve the site 0f the proposed Canten Caorrechtional Center
("Prison”) being constructad by and through the Tilincis
Departmant of cgrrect;ans {*DOC") 'in the City.ef Canten, ¥Fulton
County, Illinais. o ‘ ' = :

CIPS's right Lo serve the Priscn is contested by Specn River
Elactric Cooperative, Inc. ("Spoon River®). Spoon River filsd a

Counter Petition saskincg the right to axclusively zsrve the
Prisaen.

The Priscn is tc be logated con the West 100 acras of the
Southwest Quarter of Sectien 2% and a portion of the Northwest
Quarter of Secticon 32, in Township 7 North, Range 4 Bast of the

Fourtn Principal Merld;an, Fulitan Qounty, ;lllnals ("Prisan
Tract'),

Pursuant te notice duly given as reguired by law and by the
rules and regqulations of the Commission, 21 hearings wera held
mefore a duly authorized Hearing Examiner of the Commission at |
its offices in Springfield, Illineois, on Decesmbar 1, 1987, -~
January 22, Hareh 9, May 12, July 7 and 29, august 23 and 31, .
Septemher 2! 15, 16, 29 and 30, Cctober 21, Novemher 18, Daecember
1, 1383, and Janmary 10, February 7, March 1 and 2, and april 4,
128%. Appearancas were entered by counsel an behalf of CIPE and
Sgeon Eiver, raspectively, and by a member of the Commission'sz
Evidence was nresentad oy the parties

and at the conclusion of the naaalng on April 4, 1389, the vecord
wag marked "Heard and Takan.

CIPS filad its Brief an ¥ay &, E9. Spoen River and dtaff
fliad Briefs on June 3, 1389, IPS flled a Reply 3Frief on June
2, 1949,
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The Hearing Ex awlnE“'s Proposed Drder dzted June 3§, 1289

Was
mailed by the Commission's Chief Clerk ¥o all parsons whosa names
appea:ed cn the service list maintained for this docket.
Excepilons weare filed on behalf of CIPS on July 17, 1%3%, and a
Reply to EZxceptions of CIPS was filed on behalf of Spoon River on
July 27, 1%8%. The Excaptions

and Reply have been considered.

Spoon River filed 2 Motion for Oral Argument cn June 5, 1989,
whtich was granted by the Commission in confersnce on June 21,

1589. ©Oral Argqument was heard by the Commission on August 8,
1%89 and taken undar advisemant.

Evidence Prasented bv CI?S and Speon River

on January 20, 1541, Barney Gavenda ("Gavenda") acguired 6
“ractsof land totalxng approzimately $43.5 acres. Part of ths
property acquired by Gavenda was located south of Illinois Route
% in the Southeast Quarter of Secticn 29, the Southwest Quarter
of Sectieon 29, and the Northeast Quarter of Sectica 32, in Canten

Township (¥Gavenda Farm"). The Prison Tract was formerly a part
of the Gavenda Farm.

Eldeon Cook ("Cook™) startad a 50/50 livestock and farming
eperation with Gavenda on the Gavenda Farm in 1355. Rldon Cook
was a customer of CUIPS and alsc 2 member and customer of Spogn
River. oOn July 2, 1963, the affaective date ofithe Illincis
Eleactric Suppllar Act ("Actm), CQIPS was #urnlsh;nq elactric
service to Cook on the Gavenda Farm in the Southeas® Quarter of
Section 22 and Spoon River was: furnishing eleciric service to
Cock on the Gavenda Farm in the Northeast Quarter of Secticon 32.
Spocn River was also furnishing electric sarvice te the Central
National Bank and Trust Company of Peoria, as agent for Barney
Gavenda, at a second and separats meter in the Northsast Quarter
of Section 32 on July 2, 1965. The record shows that neither

party was actually serving the 100 acre Prisen Tract on July 2,
1585.

.On June 4, 1984, Governmor Thompson amnounced that the Priscn
would be bHullt at Canton. The Prison Tract was cfflclally

announcead as the sits where the Prison would be built on August
20, 1s86. The evidence shows that throughout this period, QIEBZ"
made contacts with D0C, Crawford, Murphy and Tilly, the
electrical engineering firm for tne Cantcocn Priscn, and Bradley,
Likens, Dillaw and Drayton, the architects for the Canton Prison.
Also during this period, Spoon River communicated its desire o
serve the new prison site to DOC's Dirsctor Michasl P. Lane. The
record shows that an February S, 1987 and March 13, 1987, CIPS

reguestad DOC to sign electric serxvice agreswmentz for the Prisen;
these agreements were never signed.
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The City of Canton annexed ths Priscn Tract to the City on

March 17, 1357, AL the time cf annexation both CIPS and Speon
ivar had Fraﬂc ises %o provide electric service within ths
corporate limits of tpe Cizy.

A%t the time of annexation of the Prisan Track, CIPS and Spoan
River had a Service :Area Agreement ("Agreesment") which had besn
approved by the Commission in its Order in Docket No. ESA 67,
effective June 1%, 1%58, designating sxclusive service areas in
which sach would provide electric service. Under Paragraph 2 of
theé Agreement, Spoon River was exclusivelyv entitled to serve the
West 80 acres of the Prison Tract and CIPS was exclusively
antitled to serve the East 20 acres of the Prison Tract.

At the time the Prisen Tract was annexed to the City of
Canten, ESpoon River had a 7.2 XV single phase line running along
the West boundary line of the Priscn Tract. CIPS had a 11.35 KV 3
phase Line located North of Illinois Route 9.

Gn October 13, 1387, Michael P. Lane, Directeor of DOC, wrote
to ¢IPS requesting that a petition be filed To dete: aine, through
the Commissicn, who was the appropriate electric suppliar for %the
Prison Tract. Thereaftar, on October 29, 1987, CIPS petiticned
for confirmation af its exclusive right to serve the Prison; and
Spoon River filed a countsr petition seeking a declaratlon of its

right fo serve the Priscon.
Pagsitic =3

- CIPS's position 1s that it has grandfagher rights under

Paragraph 1(a) of the Agreement which entitle it to serve the

Prisen to the exclusion of Spoon River. In the azlternative, CIPS
argued that if the parties have egual grandfather riqhts,'then
the customer has the right to choose which electric supplier it
desires %o use and that DOC chasa CIPS by virtue of the location
of the meter pole 277 feet within CIPS' territory.

CIPS next argues thalt Paragraphs 1{d) and & of the Agrsement
permit CIPS to serve the newly annexad Pris on Tract to the
exclusion of Spconm River, This claim is presdicated upen CIPS!'
contantion that its franchise from the Clty of Camton is a
contract in existencs to sarve customers or pramises.

IPS next argues that under Section 2 of the Agrsaement, if
nas supericr rights to Spocn River ta serve the entire Prisan by
virtue of the fact that tha delivery peint for the electrical
service is located in CIPS' territery.

Lastly, CIPS argues in the alternative that if the case
cannot be decided under Paragraphs 1, 2 and & of the parties’

-
2
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COMnsi facters unde* Section B8 of the Act has &een
compl d, the factors favor granting saervice to ths sntire
Priscn tc CIPS rather than Spoocn River.
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"Egsition of Svoon River
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With regard to grandfather rights, Spoon River argues that it
hezs superiar rights te CIPS because 1t was serving twc locations
on the Gavenda Farm on July 2, 1965, rather than the single
locatlon being ssrved by CIPS, In the alternative, Spoon River
arcues that CIPS has no grandfather rights which are superior to
those of Spoon River since both elsatric suppliers were serving
the Gavenda Farm on July 2, 1965.

Spoorn River next argues that CIPS cannot claim its franchise
iz a grandfathersed agreement to provide electric service undsr
Daragrapk 1(k) of the Service Area Agreement., Spo 2 River claims
that its franchise rights sre egual to those of CIPS because
under Paragraph & of the Aqrezement the parties have agresd that
the annexation of any of their territories will not changa the
Agresement as Lo who serves that area, provided sach is authorized
to serve in the City to which their properties are annexad.

Spoon River contends that since both parties had franchises Zram
the City of Canton at the time the Prison Tract was annexed- to
<he City, the Service Area Agreement grants Spoen River the right

to serve, at a minimum, the West 20 acre= of the 100 acra,Prisan
Tract. : .

Spoen River next argues that the provisieons in Paragraph 2 of
tha Agreement glve Spoon River the right %o serve the West 8¢
acres cf the Priscn Tract. TUnless CIPS affirmatively shows an
exception which takes the Frison Tract out of the operation of

Paragraph 2, Spoon River argues that it is exclusively entitled
to serve the West 80 acres of Prisgn Tract.

Spoon River advocates that a "point of usa" tast or, in the
altarnative, a “geographic load center" test be used. Spoean

River ccntends thkaf the Commissicn should reject the "point of
service*® test advocated hv CIPS.

With regard teo the application of Section 8 of the Acht, Spoon
River argues that because CIPS falled to bring itsel? withim-an
exception under Paragraph 2 of the Agreement, Spoon River is
authorized to serve at least the West B0 acres of the Prison’
Tract under the Sarvice Area Acgresment, and Section § of the Act
naver comes into play in interpreting the Agreement.
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Tursuant toc Ssction 6 of the Act, CIPS and Spocn River
anterad into 2 Service Area Agreament approved by Commission
Order on June 1§, 1%68, in Dockat No. ESa &7. The Act ;f
contamplates that relations bhetween electric suppliars with a b

e

Service Area Agreement approved by the Commission under

Section &
of

the Act snould be governed by such Agreement to the exclusion
of the Act itself axcept inscfarx as the Agresment incorporatas

+the Act. Rural FElectric Convenience Cogp. V.
Commission, 75 Ill. 24 142, 25 Ill., Dec. 784, 796, 337 N.E. 2d

870 (1979). Therefore, the Service Areaz Agreement betweesn CIPS
and Spcon Riwver is centrolling in the resolution of the preasent
service area dispute betwean CIPS and Spocn River.

Illinois Commerce

The Canton Prison Tract is located partially within the
service territory designated to CIPS under Paragraph 2 of the
Sarvice Area Agreement. The Agreement alsc provides that 30

acres of the 100 acre Prisan Tract shall pe the serice territory
of Spoon Riwvear.

sSpecn River had twe existing meters and CIPS had one existing
reter providing electrical sarvice to locations on tha Gavanda
Farm as of July 2, 1965. Spoon River had a second elsctric
service at the Gavenda Farm on July 2, 1965, that being Central
National Bank and Trust Campany of Pecrla,-as Agent for Barney
Gavenda. The Commission is of the epinien that €IPS has no
grand;athev rights superior to those of 3pc"n River.

The City of Canton granted franchisas ta CIPS in Cctober,
1861, and to Spoon River in May, 1872. In March, 15387, fthe 100
acre Prisen Tract was annexed to the City of Canton. The
Commlssion is of the opinion that CIPS! 1561 franchise is not 2

Yeontract in existence! on July 2, 1968 undexr naragraph lib) cE
the Agreement.

_glg__km;iﬂli_;gg_ms- cexl cive v. Centxal
Iliineds Public Service Company, ESA 228.

Both CIPE and Specn
River had a franchise from the Clty of Cantcon when the Prison

site was annexed to the City of Canton and each is gualifisd to
sarve within the meaning of Section 14 af the Act and therefore
azch is eptitled to the benefit of Sectien & of the Agreement.

“

The Commission is of the cpinicn that the "paint of servide®
or "point of delivary? test advanced by CIPS should be rejected
for one or more of the following reasans: (1) it would frustrate
the purpases of the Act in That it would destroy the integrity of
Tarritori

rritorial boundary lines under service arsa agrsements adeoptsd
Pursuant to tha Act and would encourage disputes metwean slagtric
suppliers resulting from the lacation of a "point of sarvice;™
(2} it could result in the develcopment of unregulatad privats
electrical distribution lines in this State, contrary to Sectlon

5
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=ne Act in which the Illincis Legislizture declarsd it to Dbs i
2 Dublic interast to avold duplicaticn af electric :
ities; (3} it couvld result in discrimination againsit small ;
ential and small commercial customers who do not have The i
izl ability to construct and maintain their own privats 1
ric distribution system; (4) it would allow customers along 3
erritorial poundary lines of two electric suppliers to %
choose the slectric supplier that thay wanted tTo uses basad upon y
the short te A

rm goals of the customer rather than the long term
legislative purposes of the Act; and (3) it would encourage the
demnise of relative boundary certainty under service area
‘agreements adopted by eleciric suppliers pursuant to the Act, in
direct contravention cf the expressed purpose of the Act,

Sl A b

The Commission is also of the opinion that the Agreement of
the parties grarnts each party the right o exclusively pravide
service within the territory allocated to them under the
Agreement, and that the "point of use” tast most closely
accomplishes the parties' intentions under the Agresment with a
nulti-territorial customer feor one or more cof the following
reasans:>~ {1} 1t preserves the territorial integ: .ty that the
parties desi*ed Lo create by the adoption of a service area
agreemen (2) it presents little chance for complicity between
electric supullers and customers in the selection of an electric
supplier; (3) it mast closely assists the accomplishment of the.
legislative purpases and policies tao be promoted by the passage
of the Act; and (4) in this particular case, the publlc interest

is best served by DOC having the ability to have twe independent
electric suppliers in cases of emergency.

The Commission having considerad all of the evidence
prESEﬁted and being fully advised in the prem_ses, is of the
cpinien and finds:

{1) CIPS is an Tllinois corperation engaged in the business
. of generating, transm;*tlng, distributing, furnishing,
selling and dlSDQSLrg of electric energy to its
customers within the State of Illincis and is a public
utility within the meaning of the Illinois Public

Ttilities Act and is an elsctric supplier within the
meaning of the Act

{2} Spoen River 1s an Illineis corperation engaged in e
business of transmitting, distrikuting, furnishing, .
selling and dlspmslﬁq of electric esnergy to its
customers within the sState of Illineis and is an
elactric supplier within the mezning of the Act;

(3 the Commission has jurisdicticon over the parties hereto
and cf the subjewt matter hersof;

&
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(4] the statements of fact s=t forth in the prafatory
porticn of this Order- ays supparitaed by the evidencs and
the record and are hersby adepted zs findings of facy;
=) under Paragraph 2 of the parties' Service Aresz

Agreament, Spoon River 1s antltled to axclusively serve
the West 80 acraes of the Prison Tract and CQIPS is
entitled to exclusively sarve ths East 20 acres of the
Prison Tract;

CIPES hasz nc grandizther rights superior to those ot
Spcon River; CIPS nas not established an exception
under Paragraph 2 of the Agresnent which would prevent

Spoon River from serving the West 80 acres of the
Prison Tract;

{7) the meter pole at the Prison was located in the
~iNortheast Quadrant of the Prisaon Tract in CIPS
Lz territory for the convenisnce of CIPS or the assumption

that CIPS would be the sole electric suapplier to the
Prisan;

(8} theres are sites for the meter pole on the West side of
the property in Spoon River territory which are egqual,
from an architectural and enginsering standpeint, ta

the lecation in the Nertheast Quadrant of the Prison
Tract; . .

(93 the "point cof service! or "polnt of delivery® test
advanced by CIPS should be rejescted; s

{10) any ghjaéticns or metions made during the courss of
these proceedings that remain undisposad of should be

considered disposed of in a manner consistent with the
ultimate conclusions herein containad,

IT IS THEREFORE ORDERED by the Illincis Commerce Commissien
that Spoon River be, and it is neraby, entitled and authorized to
provide electric service to the Illincis Department of
Corrections, Canton Correcticnal Center, for that portion of the
Correctionmal Canter which is located in the service aresa of Spoon
River (approximataly the West 80 acres of the 100 acre Prison
Tract) ipcluding without limitaticn the residenca uildings which
are substantially in Spocn River territary. '

IT Is FURTHER ORDERED that CIPE be, and it is hereby,
entitlad and authorized to provide electric service to the
Tllincis Department of Corrsctions, Canton Correctional Canter,
for that porticn of the Correcticnal Canter which is locatad in
the service area of CIPS (approximately the East 20 acres of the

-
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I5 TURTHZR ORDERED thaT Spoon River shall not furnish
service £o the Tllinols Department of Corrections in Ths
v allocated to LIPS under the Service Arsa Agreement
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ervice To that portien of the Canten Corrsctional Center locatad
in the territeory allocated tc Spoon River under the partiass!
Sarvice Area Agrsement except as a result aof an cutage of
electrical service provided by Spoon River.

IT IS FURTHER ORDERED that CIPS and Spoon River shall
reascnably cooperate in providing and/or removing facilitiss
which currently serve the Illinols Department of Correcticns,
Canton Correcticnal Center, censistent with this Order and in a
panner which will reasonably enable the Illinais Department of
Corrections to have continuity of service.

IT Is FURTHER ORDERED that any objections or moticns made
during the ccurse of these proceedings that remain und. sposed of
be, and they ars hereky, disposed of in a manner consistant wit
the ultimate conclusions herein ceontained.

By corder of the Commission this 4th day of October, 1989.

(SIGNED) MARY B. BUSENELL
Chairman R
(5 E & L)

Commlissioner Kretschmer dissents; & written opinion will be filed.

Comrmissioner Manshio dissents; 2 written opinion will be filed.
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cantral Illincis Public Sarvice
company .
Ccmplainant
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Spoan Biver Electric Cooperative
inc,

Respondent

Petition for Confirmation of
Exclusive Servica Rights - Canton
Corractignal Center.
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Qctopher 11, 1289, Dissenting Opinion teo the Crder entered by
the Ccmmissicn on Cctober 4, 138%, £iled by Commissicner Ruth K.
Rretschmer and Commissioner Calwvin XK. Manshio.

Commissioners Kretschmer and ¥Manshio, dissenting:

Tha Drasent case involves the Commission's allocation of
sarvice araza betwean two

electric suppliers  through
interpreatation of the language of their service area agreement.
‘We believe that the Commission's Order dees  not reflect
‘reasonable construction of their agreement. -As a result, the
parties' intentions as expressed Iin the agreement arxs not
‘effectuated and the public interest against having duplicative
facilities is igmored. If that were not encugh, the exscution of
the Commission's Orxder involves administrative prcohlems and legal
ramifications tThat negatse any potential kenefir +the Order may
gontain. For these reascns we past dissent,

a

Thig case i= the latest of several cases brought under the
Elactric Supplier Act (ESA). We belisve that the facts in this

case ¢learly indicate the imadvisability of supperting the
Commission's present disposition. -

Both Central Illineisz Public Service Conpany (CIPS) and Spoon
River Electric Cooperative Inc. ({(Spoon River) petitioned for
confirmaticn of exclusive service rights to the Canton
Correctional Center. This facility is located within the service
territories of both =2lectric suppliers. If either electric
supplisr weres given exclusive rights to serve the Cantonh center,
each supplier's service connectien wauld be made within its3
respective service area, but the customer's privately cwned lines
located on its property weould bring electric service into the
cther supplier's servics territory. Nelther supplier has, in our

winr
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ﬁ opinion, franchisa rights supericr toc the other and both nad 3
! service points on the praperty frem which the 100 acre tract was %
divided. These service points existed July 2, 1983, the date the
BSA was enacted.

Each electric supplier has the capability of
sarving the =entire service needs of +the custoner. CIPS 1is

presently providing slectric sarvice to the Canton Center through
a point of service located within CIPS' service territory.

3

In determining which party is antitled to provide service %o
the parcel, (in whele or in part), the Commission inappropriately
adepts & "point of use” test. This test provides that the
Commission will lock at the location where the alsctricity will
,be used by tha custcmer when deciding service aresa disputes. In

is case, it means that although tne Canton Cern .er takes service
tnrough a point within CIPS' service arsa, thse Commission will
not permit the electricity to flow cver the customer's lines into
Spoon River's service area. This *Test places a glosz an the
service area agreement that renders it internally inconsistent

and contravenes the express intention of the General Assambly for
anacting the ESA.

When construing a service area aqraement the <CJommission
should seek %o effactuate The lntentians of +the parties.
Paragraph 2 of +the agreement provides: “*felach paxty mnmay
continue Lo =2arve any locatians or pre 25.. . even though such
locations or premises he located in th reas designated.,. as
the area of e other parly. Llearly the#ldgresement contenplated
each party having the akxility to provide electric service ta
customers whose property and lines extended into the other!
service area,. The ZJommission's Order conflicts witn this
provision of +the ssrvice arrangement. By =a deing, the
Commission has defined "service ars=a” to ealiminate substantial
portiens of Paragraph 2 of the service area agraement. We

believe that the Commission's adcption of the "point of use” tast
was in arror.

Morecver, the Order centravenes the Ganeral AsseﬁblV‘
determination in the ESA, Section 2 that it is "in the. pnbl*c
interest that, in order to aveid duplication of facilities and o
ninimize disputes betwaen electric suppl;er which may result in
incenvenience and diminish efficiency in electric service *c the
public, any iwo or more electric suppliers may contract.
the respective arsas in which
service, "

as o
gach supplier is to provide
Pursuant To the Commission's Order, both suppliers
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will provide service te ths 100 acre parcel, with Spoon River
serving B0 acres and TIPS the remaining 20. Alsc, both suppliers
nast stand rzady to serve the entire 100 acre parcel in case of
emergency . Thus, CIPS is obligated tc serve 20 acrss but
pdditionally must alsc install <ransmission and distripution
facilities capable of serving the sntire 100 acre parcel. 3poon
River must do likewise. If this is not '"duplication of
facilities" as refarred to in Sectian 2 of the ESA, we cannot
ipagine what would be! Incredibly, the Commission's Order states
that "{iin this particular case, *the public intersst is best
served by (the Department of Corrsctions} having the ability to
have twe independent electric suppliers in cases of emergency."
Wei believe <that +the General Assembly has already clearly
dmdicated that 1t is net in the public interest to duplicate
3 alectric supplisrs' facilities. The Commi sion must be
7 circumspect befora we find beneficial that which the Leagislaturs
o has deenmed not o be in the public interest.
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Oon occasion, the Commission is called upon in cases and
controversies, To balance the intarest of the parties and the
public, In so doing, we soRefimes arrive at a middle ground
i between the parties’! positions. We believe that the present
-3 N arder attempts a Scolomonesgue solution but suecseds only in the

customer's dissection. Far the forsgolng reasons, We
P " resgpectfully dissent, : : "
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